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IN THE SUPREME COURT
OF THE STATE OF UTAH

THE STATE OF UTAH,
Pl.aintiff-Respondent,
Case No.

vs.

12554

DOUGLAS F. CLOSE,
Defendant-Appellant.

BRIEF OF APPELLANT

NATURE OF THE CASE
This is a criminal proceeding in which the defendant, Douglas Fairbanks Close, was charged with the
crime of indecent assault upon a child under fourteen, in
violation of Title 76, Chapter 7, Section 9, Utah Code
Annotated, 1953, as amended, by Information filed in
the District Court of the Second Judicial District in and
for 'Veber County, State of Utah, on March 19, 1971.
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DISPOSITION IN LOWER COURT
The defendant was tried by a jury before the Honorable Calvin Gould. The defendant was found guilty by
verdict of the jury of the crime of indecent assault upon
a child under fourteen and was sentenced to confinement
in the Utah State Prison for a term not to exceed five
years.
RELIEF SOUGHT ON APPEAL
Appellant submits that his conviction should be
reversed and a new trial granted.
OF THE FACTS
On August 16, 1970, at approximately 1 :00 p.m.,
the appellant was at the Rainbow Gardens swimming
pool in Ogden, Utah. (T. 39.) Appellant testified that
during the afternoon he was swimming and playing with
a group of children in the water, and he would flip the
children into the water by holding them by the waist and
flipping them or sometimes the children would put one
foot in his hands and he would flip them backwards into
the water. (T. 39-41.) During the appellant's stay at the
pool, there were from five to fifteen young children par·
ticipating in the water gymnastics. (T. 40.)
After lunch, on the same afternoon, Cathrene Holbrook, age 9, and her two sisters also went to Raipbow
Gardens to swim. Cathrene testified that she saw the
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appellant throwing children into the air and that she
swam around a minute before she and her younger sisters
joined the children to be thrown up into the air and in
the water. (T. 6-7.) Cathrene was tossed into the air, as
were the other children, during the afternoon. Between
4 :00 p.m. and 5 :00 p.m. Cathrene stated she had a
stomach ache and had to go home. She and her sisters
left the pool area and their father came and picked them
up. (T. 9.) Upon arriving home, Cathrene told her
mother that some man, while tossing her in the air, put
his hand on the front of her legs both outside and inside
of her swimming suit and rubbed her. (T. 8-15.)
Based upon the above facts, the jury returned a
verdict of guilty of indecent assault upon a child under
H years of age. The appellant took exception in instructions and other procedural steps taken by the trial court
and contends that the trial court erred to his prejudice.

ARGUMENT
POINT I
THE TRIAL COURT COMMITTED PREJUDICIAL ERROR IN REFUSING TO INSTRUCT THE JURY AS TO LESSER INCLUDED OFFENSES.
Appellant submits that the trial court committed
prejudicial error in failing to instruct the jury on the
lesser included offenses of assault and simple assault aµd
theref
should be granted a new trial
_,
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alia,

The trial court's Instruction No. 18 stated, inter
Your verdict in this case must be: Guilty of indecent assault upon a child under fourteen as
charged in the information or not guilty; as your
deliberations may result. (Emphasis added.)

Counsel for appellant correctly excepted to the
court's instruction, as it failed to instruct the jury on the
lesser included offense of simple assault and define the
crime of assault. ( T. 97.)
Utah has always followed the axiom that lesser included offenses should be included under statutes
defining criminal offenses. See Williams v. Turner, 421
F .2d 168 ( 1969). This court has ruled in a similar case
that the lesser included offense of simple assault is one
that should be submitted to the jury. State v. Waid, 92
Utah 297, 67 P.2d 647. The court stated in Waid, supra,
that,
"Indecent assault is an aggravated assault, and
simple assault is necessarily included therein."
Further, the court stated:
"Charging the offense of indecent assault necessarily
a common assault, for the farmer
offense is necessarily attended with the latter.
The acts for which the defendant is held may fall
short of c011stituting an indecent assault, because,
under the evidence, what was done may not come
-- within the classification of taking indecent liber·
ties with the person assaulted, and yet these same
.acts -may be such that, under the evidence, the
matter of whether
a.ssault had been com-
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should be submitted to the jury." (Em-

phasis added.) See also State v. Smith, 90 Utah
482, 62 P.2d 1110.

In the instant case we have the same type of fact
situation as alluded to by Waid, supra, wherein the actions of the defendant were such that they could fall
short of constituting indecent assault. The jury was left
ignorant of the fact that the lesser crime of simple assault
existed and that it was entirely possible the appellant
could be guilty of the lesser offense and not the greater.
Because of the trial court's failure to properly instruct
the jury, a juror could not have voted for a simple assault
conviction where he was convinced the appellant did
something and yet not convinced that he took indecent
liberties with the girl. Under the facts and circumstances
of this case, it seems dangerously likely that a man was
convicted of a crime of greater degree than the jury
really believed him to be guilty.
The appellant also relies on 77-33-6 Utah Code Annotated which provides that accused may be found guilty
of any offense the commission of which is necessarily included in that which he is charged in the indictment or
information or of an attempt to commit the offense. This
court, in applying the above statute, stated· in State v.
Woolman, 84 Utah 23, 33 P.2d 640: "The statute allows
convictiop. for any lesser offense necessarily included in
the offense·charged.... See also, State v. Brennan, l3
Utah 2d 195, 371 P.2d 27
State v. Rohletter,
108 Utah 452, 160 P.2d 963 (l945); State v. Soww;m,
93 Utah 70, 71 P.2d 104 (1937). In the insb!.nt case we

have the lesser offense of simple assault which is necessarily included in the offense of indecent assault as
charged in the information. The appellant's case clearly
falls within the intent of the statute, and the jury should
have instructed as to the lesser included offense of simple
assault.
Thus, it is the appellant's contention, based on §7733-6 U.C.A. and the case law in this state, that the error
in failing to instruct was prejudicial for it deprived
the appellant of his constitutional right to have the jury
determine every material issue presented by the evidence. Therefore, this case must be remanded for a new
trial in order that a jury may properly consider the
evidence in light of the lesser included offense of simple
assault.
POINT II
THE TRIAL COURT CO.MMITTED PREJUDICIAL ERROR IN INSTRUCTING THE
JURY ON THE ELEMENTS OF INDECENT
ASSAULT UPON A CHILD UNDER FOURTEEN.
Secticm 76-7-9
Utah Code Annotated,. 1953, states:
.
. · Every person who shall assault a child, whether
male or female, under the age pf H years and
. shall take indecent liberties with or on the person
. of such child without committing,. intending or
. attempting·te commit the crime of rape, upon
such child, with or without the child's consent, is
.guilty of a felony; (Emphasis added.)

6

1

The statute clearly states that, to be in violation
thereof, a person must assault a child and take indecent
liberties with the child. The Information (R. 10) sets
forth the elements of the crime as outlined in the statute;
however, the court's instruction no. 9 completely ignores
one of the main elements of the crime, to wit: assault. The
court's instruction no. 9 states:
Before you can convict the defendant of the crime
of Indecent Assault Upon a Child Under Fourteen you
must find from the evidence, beyond a reasonable doubt,
all of the following elements of that crime:
I.

That the Defendant

2. Took indecent liberties
3. With Cathrene Holbrook

4. A female under 14 years of age
5. \\Tith or without her consent
6. By placing his hands upon her genitalia (Private

Parts)
7. That the foregoing occurred in Weber County.•

Utah..

In examing the instruction, as given, there is· no
doubt that the trial court failed to adequately and completely develop the nec;essary elements of the crime of
indecent assault.. Counsel for the defense requested an
instruction (R. 32) stating the elements of the crime
which included the necessary element of assault. Appel•
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lant contends that he is entitled to a proper instruction to
the jury setting forth all the elements of the crime.

•

In addition to the above, appellant also contends
that he is entitled to an instruction on assault. Section ,
76-7-1 of Utah Code Annotated defines assault as follows:
An assault is an unlawful attempt coupled with a
present ability to commit a violent injury on the
person of another.
The appellant contends that the evidence presented
in this case, alone, is not sufficient to sustain a conviction of indecent assault as was held in State v. Sanders,
82 Utah 170, 22 P.2d 1043, and that, if the proper
instructions were given defining the elements of the
crime completely and advising the jury of the statutory
definition of assault, the verdict may well have been
different. The court's instruction no. 10 which mentions
assault only adds to the necessity of the court to give
such an instruction on assault.

For the trial court not to give an instruction setting ,
forth all the basic elements of the crime and not to give
an instructoin on assault was highly prejudicial to the
appellant and denied him a fair and adequate trial on the
evideq.ce. The appellant should, therefore, be granted a

new trial.

POINT III
TRIAL COURT COfflMITTED PREJUDICIAL
ERROR IN FAILING TO GIVE ANY CAD·
TIONARY INSTRUCTIONS.
8

Because of the nature of the instant case, appellant
contends the trial court should have given, sua sponte,
cautionary instructions to the jury. Although no such
cautionary instructions were requested nor were any objections raised because of the absence thereof, appellant
submits that the record should be reviewed in order to
prevent a manifest injustice. This court has previously
noted that it would review any serious misconduct, although not specifically excepted to or brought up, and
grant a reversal if necessary to correct a manifest injustice. State v. Poe, 21 Utah 2d 113, 441 P.2d 512
(1968); State v. Cobo, 90 Utah 89, 60 P.2d 952 {1936).
Appellant submits that in a prosecution for indecent
liberties wherein the prosecutrix is only 9 years old and
corroboration of testimony of proescutrix is not necessary for a conviction, consent is eliminated by statute, he
should be afforded the benefit of a cautionary instructions, to the effect that the change is one easily made and
once made, is difficult to def end against even if the person accused is innocent and, further, that the testimony
of the prosecuting witness should be examined with caution .
.Although this court held that such instructions were
not necessary in State v. Rutledge, 63 Utah
227
Pac. 479, State v. Shaw, 59 Utah 536, 205 Pac. 339, and
State v. Jensen, 103 Utah 129, 134 P.2d 173,
that there is such a manifest
in the
instant case from the above that such instructions _a!e
necessary. The above cases all. dealt with_ the
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carnal knowledge with a much older person and there
was much corroboration of testimony by others. There
was, it seems, no real issue as to whether or not the
offense had occurred, whereas in the instant case whether
or not the alleged offense occurred is very much an issue.
The California Supreme Court, in People v. Putnam, 129 P.2d 367, stated that appropriate cautionary
instructions in sex offense cases are mandatory and a
refusal to give them constitutes error and is grounds for
reversal of judgments of conviction. In Putnam, the
court said:
... the defendant is entitled to have the jurors
informed that the charges made against him are ,
easily made and difficult to disprove and ... the
testimony of the prosecuting witness should be J
examined with caution.
In People v. Nye, 237 P .2d 1, the court stated:
"Even if a cautionary instruction is not requested
by the defendant, it is incumbent upon the court, 1
in such cases as this (sex) to give such an instruction on its own motion whether the alleged victim '
is a child or mature person."
It is apparent from the record in the instant case
that a failure to give a cautionary instruction was :prejudicial to the defendant and the"stock" instructions given
to the jury were not strong enough to ovcrcome the '
necessity of such cautionary instructions. The appellant
was convicted on the testimony of a 9 year old girl of
an alleged offense that happened in broad daylight, in
swimming pool. It is apparent that had the ,
jury received the proper cautionary instructions neces-
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sary or vital to a proper consideration of the evidence,
a different verdict may have resulted.

POINT IV
TRIAL COURT COMMITTED PREJUDICIAL
ERROR IN ADMITTING INTO EVIDENCE
THE PREVIOUS COURT RECORDS OF THE
DEFENDANT.
Appellant took the stand and testified on his own
behalf and, of course, was subject to impeachment by
proof of any prior felony convictions. Appellant contends that the prosecutor exceeded his scope of crossexamination for impeachment purposes by the admission
of a file of the defendant of a prior case.
Appellant submits that the trial court errored in receiving as State's Exhibit "A" the previous District
Court records of the appellant. ( T. 92-94) The introduction of the records was correctly objected to as
there was no proper foundation laid, and it is settled
law that the trial court will not take judicial knowledge
of records of judgments in another case. As this court
has stated: " . . . court may take judicial notice of
the proceedings and records in the case before it, the
court cannot in one case take judicial notice of its own
records in another or different case." Robinson v. Kelly,
69 Utah 376, 255 Pac. 430; Spencer v. Industrial Commission, 81 Utah 511, 20 P.2d 618. This is so even if
the action is pending in or was determined by the same
court or the same parties. Johnson v. Ota, 43 C.A.2d 94,

no P.2d 507.
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Because of the great impact on juries of evidence of
other crimes, the improper admission of the records in
this case was highly prejudicial to the appellant and a
gross violation of appellant's rights as guaranteed by the
Sixth Amendment and due process of law.
CONCLUSION
Appellant submits that the record in the instant case
manifestly supports a need for reversal of his conviction.
The trial court errored in failing to instruct the jury on
the lesser included offense of simple assault, and such
failure could only have been prejudicial to the appellant.
Further, the erroneous instruction given on the elements
of the crime of indecent assault and the failure to give
any cautionary instruction on the vital issues obviously
prejudiced the appellant. Finally, the prosecutor's introducing evidence of appellant's past record without a
proper foundation and the court's admitting said evidence was error of constitutional proportion. The record
clearly shows that substantial justice can only be accomplished by the court reversing the appellant's conviction
and ordering a new trial.
Respectfully submitted,
PHIL L. HANSEN
Attorney for DefendantAppellant
410 Empire Building

Salt Lake City, Utah
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